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PANUTHOS, Chief Special Trial Judge: This case was heard

pursuant to the provisions of section 7463 of the Internal
Revenue Code in effect at the tinme the petition was filed. The
decision to be entered is not reviewable by any other court, and
this opinion should not be cited as authority. Unless otherw se
i ndi cat ed, subsequent section references are to the Internal
Revenue Code in effect for the years in issue, and all Rule

references are to the Tax Court Rules of Practice and Procedure.
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Respondent determ ned deficiencies in petitioner’s Federal
i ncome taxes for the taxable years 2001 and 2002 of $4, 290 and
$1, 188, respectively. Respondent also determ ned accuracy-
related penalties under section 6662(a) for the taxable years
2001 and 2002 of $858 and $237.60, respectively. The issues for
decision are: (1) Wiether petitioner is entitled to deductions
for enpl oyee busi ness expenses, and (2) whether petitioner is
|iable for accuracy-rel ated penalties under section 6662(a).
Backgr ound

Sone of the facts have been stipulated, and they are so
found. The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. At the tine of filing his
petition, petitioner resided in Medford, Mssachusetts.

During the years in issue petitioner was enpl oyed by
Paychex, Inc. (Paychex), as an outside sales representative.
Paychex provi ded payroll services to businesses. Petitioner
sought to bring in new custoners to utilize the payroll services
provi ded by Paychex. Petitioner’s sales territory consisted of
sout heastern New Hanpshire and northeastern Massachusetts.
Petitioner was responsible for 27 separate towns in this
geographic area. Paychex's offices were |located in Wburn,
Massachusetts, and petitioner resided in Sandown, New Hanpshire,
during the years in issue. Petitioner’s round trip comute

bet ween his hone and office was 68.8 nil es.
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Petitioner drove his autonobile to visit existing and
potential customers. Fromthe beginning of 2001 until Novenber
16, 2001, petitioner utilized his Honda Accord (Honda) for both
hi s busi ness and personal transportation. On or after Novenber
16, 2001, petitioner utilized a Nissan Maxi ma (N ssan) for all of
his transportation. Petitioner estimted use of his autonobile
as approxi mately 20 percent personal and the renmai nder business.
Petitioner calculated his m|eage expense for each of the years
in issue by review ng the odoneter of his autonobile and
designating a percentage of the mles driven as business m|les.

Petitioner submtted weekly activity reports to his
enpl oyer. Petitioner submtted to the Court copies of weekly
activity reports for approximtely 15 weeks for 2001 and for the
entire year 2002. The weekly activity reports do not reflect the
nunmber of mles driven, nor do they contain other details as to
specific business activity. Petitioner maintained a day pl anner;
however he | ost the planner for 2001 sonetine in early 2002.
Petitioner did not retain his day planner for 2002.

On his 2001 Federal inconme tax return, petitioner reported
wages of $59, 358 and cl ainmed item zed deducti ons on Schedul e A,
Item zed Deductions, of $20,157. The clainmed item zed deducti ons
consi sted of $19, 807 of enpl oyee busi ness expenses and $350 of
gifts to charities. On his 2002 Federal incone tax return

petitioner clainmed item zed deductions of $9,091, consisting of
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taxes paid of $1,471, enployee business expenses of $7,520, and
gifts to charities of $100.' Petitioner also received

rei nmbursenent of enpl oyee busi ness expenses of $6,099 for each of
t he years 2001 and 2002. The $6,099 that petitioner received in
each of the years in issue was not dependent on the actual
expenses incurred or mles driven. Petitioner was not required
to report the nunber of mles driven to his enployer. The
paynment was descri bed by petitioner as an “expense all owance”.
Petitioner did not report the $6,099 as incone on his respective
returns.

In a notice of deficiency respondent disallowed all the
item zed deductions clainmed on the 2001 and 2002 returns. Before
trial the parties agreed that petitioner is entitled to
deductions for gifts to charities as clained on the 2001 and 2002
returns. The parties further agreed that petitioner is entitled
to the claimed deduction for taxes for 2002.2 Respondent did not

adj ust petitioner’s inconme to include the $6,099 in rei nbursed

1 The 2002 Federal income tax return was not nmade part of
the record; however, other evidence, including copies of Forms W
2, Wage and Tax Statenent, reflect that petitioner received
salary in the anmount of $61, 868. 83.

2 The notice of deficiency allowed a standard deduction in
lieu of the clained item zed deductions for 2001 and 2002. It is
not cl ear whether the all owance of the item zed deductions for
gifts to charity and for taxes will result in any tax benefit to
petitioner. The Court will enter a decision under Rule 155 and
permt the parties to conpute the tax liability that is nost
advant ageous to petitioner.
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enpl oyee busi ness expenses which petitioner did not report on his
returns for each of the years 2001 and 2002.

The issues remaining for decision are the clainmed enpl oyee
busi ness expenses, which is conposed of m | eage expenses relating
to the business use of petitioner’s autonobile for each of the
years in issue and the accuracy-rel ated penalties.

Burden of Proof

CGenerally, the burden of proof is on the taxpayer. Rule
142(a)(1). Under section 7491, the burden of proof shifts from
the taxpayer to the Comm ssioner if the taxpayer produces
credi bl e evidence with respect to any factual issue relevant to
ascertaining the taxpayer’'s liability. Sec. 7491(a)(1).
Petitioner has neither argued that the burden of proof should
shift nor satisfied the criteria that would cause the burden of
proof to shift. Gven the |ack of docunentation and information
provi ded by petitioner in this case, we conclude that the burden
of proof remains with petitioner.

M | eage Expense

Section 162(a) permts a deduction for the ordinary and
necessary expenses paid or incurred during the taxable year in
carrying on a trade or business. A trade or business includes

the trade or business of being an enployee. O Mlley v.

Comm ssioner, 91 T.C. 352, 363-364 (1988). Expenses that are

personal in nature are generally not allowed as deductions. Sec.
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262(a). A taxpayer is required to maintain records sufficient to
establish the amount of his incone and deductions. Sec. 6001;
sec. 1.6001-1(a), (e), Inconme Tax Regs. A taxpayer nust
substantiate his deductions by maintaining sufficient books and
records to be entitled to a deduction under section 162(a).

When a taxpayer establishes that he has incurred a
deducti bl e expense but is unable to substantiate the exact
anount, we are permtted to estimate the deductible anount.

Cohan v. Conm ssioner, 39 F.2d 540, 543-544 (2d Gr. 1930). W

can estimate the anount of the deductible expense only when the
t axpayer provides evidence sufficient to establish a rational

basi s upon which the estimte can be nade. Vanicek v.

Conmm ssioner, 85 T.C. 731, 743 (1985).

Section 274(d) supersedes the general rule of Cohan v.

Conm ssi oner, supra, and prohibits the Court fromestimting the

t axpayer’s expenses with respect to certain itens. Sanford v.

Comm ssioner, 50 T.C. 823, 827 (1968), affd. per curiam412 F. 2d

201 (2d Cr. 1969). Section 274(d) inposes strict substantiation
requirenents for listed property as defined in section
280F(d)(4), gifts, travel, entertainnment, and neal expenses.

Sec. 1.274-5T(a), Tenporary Incone Tax Regs., 50 Fed. Reg. 46014
(Nov. 6, 1985). To obtain a deduction for a listed property,
travel, neal, or entertai nnent expense, a taxpayer nust

substanti ate by adequate records or sufficient evidence to
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corroborate the taxpayer’s own testinony the anount of the
expense, the tinme and place of the use, the business purpose of
the use and, in the case of entertainnent, the business
relationship to the taxpayer of each person entertained. Sec.
274(d); sec. 1.274-5T(b), Tenporary |Incone Tax Regs., 50 Fed.

Reg. 46014 (Nov. 6, 1985). Section 274 requires that expenses
be recorded at or near the tine when the expense is incurred.
Sec. 1.274-5T(c)(1), Tenporary Incone Tax Regs., 50 Fed. Reg.
46016 (Nov. 6, 1985). Listed property includes passenger
aut onobiles. Sec. 280F(d)(4)(A)(i). Petitioner therefore nust
meet the strict requirenents of section 274 to be entitled to a
deduction related to car expenses. |If a taxpayer is unable to
fulfill the requirenents of section 274(d), he is not entitled to
t he deducti on.

Petitioner’s records with respect to his car expenses fai
to satisfy the requirenents of section 274(d). The weekly
activity sheets prepared by petitioner and provided to his
enpl oyer do not contain sufficient information to satisfy the
requi renents of section 274(d). Petitioner’s day planners, which
may have contai ned additional detailed information, were not
avai lable. Petitioner testified that he |ost the planner for
2001 and di sposed of the planner for 2002. Petitioner did not
provi de a reconstruction of his m|eage expenses in an attenpt to

satisfy the substantiation requirenents. Petitioner failed to



- 8 -
establish the anmount of the expense, the tinme and place of each
use, and the business purpose of the use of the Honda and Ni ssan.
Respondent is sustained on this issue.

Accur acy- Rel ated Penalty

Respondent determ ned that petitioner is liable for the
accuracy-rel ated penalties under section 6662(a) for 2001 and
2002. The accuracy-related penalty is equal to 20 percent of any
portion of an underpaynent of tax required to be shown on the
return that is attributable to the taxpayer’s negligence or
di sregard of rules or regulations. Sec. 6662(a) and (b)(1).
“Negl i gence” consists of any failure to nake a reasonabl e attenpt
to conply with the provisions of the Internal Revenue Code and
al so includes any failure to keep adequate books and records or
to substantiate itens properly. Sec. 6662(c); sec. 1.6662-
3(b)(1), Incone Tax Regs. “Disregard” consists of any careless,
reckl ess, or intentional disregard. Sec. 6662(c).

An exception applies to the accuracy-rel ated penalty when
t he taxpayer denonstrates (1) there was reasonabl e cause for the
under paynent, and (2) he acted in good faith with respect to such
under paynment. Sec. 6664(c). Wether the taxpayer acted with
reasonabl e cause and in good faith is determ ned by the rel evant
facts and circunstances. The nost inportant factor is the extent
of the taxpayer’s effort to assess his proper tax liability.

Stubblefield v. Comm ssioner, T.C. Mno. 1996-537; sec. 1.6664-
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4(b) (1), Inconme Tax Regs. Section 1.6664-4(b)(1), Incone Tax
Regs., specifically states: “Ci rcunstances that may indicate
reasonabl e cause and good faith include an honest
m sunder st andi ng of fact or law that is reasonable in |ight of
* * * the experience, know edge, and education of the taxpayer.”

Pursuant to section 7491(c), the Comm ssioner has the burden
of production with respect to a section 6662 accuracy-rel ated
penalty. To nmeet this burden, the Conmm ssioner nust produce
sufficient evidence indicating that it is appropriate to inpose

the rel evant penalty. Higbee v. Comm ssioner, 116 T.C. 438, 446

(2001). Once the Comm ssioner neets this burden of production,
t he taxpayer continues to have the burden of proof with regard to
whet her the Conmi ssioner’s determ nation of the penalty is

correct. Rule 142(a); Hi gbee v. Conmm ssioner, supra. Further,

t he taxpayer bears the burden of proving that he or she acted

Wi th reasonabl e cause and in good faith. See sec. 6664(c)(1).
Respondent’ s burden of production is satisfied in this case

since petitioner failed to maintain records to substantiate

expenses as required. Petitioner did not present any argunent or

evi dence that the reporting of the clainmed m | eage deducti ons was

based on reasonabl e cause or good faith. Petitioner did not

attenpt to satisfy the record-keeping requirenents for his

m | eage expense deductions, nor did he attenpt to reconstruct the

expense deductions at trial. W conclude that petitioner has
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failed to show that he acted with reasonabl e cause or in good
faith. Accordingly, we hold petitioner is liable for the
accuracy-rel ated penalties.
Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




